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MEMORANDUM AND ORDER

Upon congderation of the various motions filed by the defendants and the government, the
Court will deny the defendants requests for additiona discovery and grant the government’ s requests
for an anonymousjury, a deay in the production of witness names, and the ability to recal witnesses
during its case-in-chief. Before addressing each of the motions individudly, the Court will andyze the
dangerousness of the defendants and their willingness to interfere with the judicial process. These are
crucid dements for determining what information should be disclosed and when it should be provided

to the defendants.

Background



The chargesin this case stem from an dleged large drug congpiracy in the Didtrict of Columbia
The violence associated with this dleged conspiracy is remarkable. The conspirators dlegedly
committed fourteen murders and multiple counts of assault with intent to murder.

The six defendants,* scheduled to be tried beginning on March 26, 2001, are charged with
conspiracy to distribute and possess with intent to distribute five kilograms or more of cocaine, fifty
grams or more of cocaine base, and one kilogram or more of heroin, in violation of 21 U.S.C. § 846;
continuing crimind enterprise, in violation of 21 U.S.C. 8§ 848(a) and (b); conspiracy to participatein a
racketeer influenced corrupt organization, in violation of 18 U.S.C. § 1962(d); armed robbery, in
violation of 22 D.C. Code 88 2901 & 3202; assault with intent to murder while armed, in violation of
22 D.C. Code 88 503 & 3202; first degree murder while armed, in violation of 22 D.C. Code 88
2401 & 3202; continuing criminal enterprise murder, in violation of 21 U.S.C. § 848(e)(1)(A); violent
crimein ad of racketeering activity, in violation of 18 U.S.C. 8 1959; illegd use of afirearm, in
violation of 18 U.S.C. § 924(c)(1); assault with a dangerous weapon, in violation of 22 D.C. Code §
502; possession of afirearm during a crime of violence, in violation of 22 D.C. Code 8§ 3204(b); money
laundering, in violation of 18 U.S.C. § 1957; didribution of five grams or more of cocaine base, in
violation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(B)(iii); distribution of fifty grams or more of cocaine

base, in violation of 21 U.S.C. 88 841(8)(1) and 841(b)(1)(A)(iii); possession with intent to distribute

! Thejoinder of the defendants was held to be proper by previous order of this Court. See
United Sates v. Edelin, 118 F.Supp.2d 36 (D.D.C. 2000). Although severa of the non-capita
defendants protested joinder with a capital defendant for tria, the Court determined that joinder was
appropriate and not unduly prejudicia to the non-capital defendants. The Court also addressed juror
issues as they relate to the use of a death-qudified jury inthetria of the capitad and non-capita
defendants. 1d. at 45-49.



cocaine base, in violation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(C); possession with intent to
digtribute fifty grams or more of cocaine basg, in violation of 21 U.S.C. 88 841(3)(1) and
841(b)(1)(A)(iii); possession with intent to distribute five grams or more of cocaine base, in violation of
21 U.S.C. 88 841(a)(1) and 841 (b)(1)(B)(iii); possession with intent to distribute one kilogram or
more of heroin, inviolation of 21 U.S.C. 88 841(8)(1) and 841(b)(1)(A)(i); possession with intent to
digtribute five kilograms or more of cocaine, in violation of 21 U.S.C. 88 841(a)(1) and
841(b)(1)(A)(ii); aiding and abetting, in violation of 22 D.C. Code § 105; and aiding and abetting, in
violation of 18 U.S.C. 8 2. One of the defendants, Tommy Eddlin, faces the degth pendty. The
government has decided not to seek the degth pendty againgt the other five defendants, although they
are accused of crimes that could lead to desth penalty prosecution. These five defendants face the

possihility of lifein prison without parole.

. Finding of Danger ousnessWillingnessto I nterferewith the Judicial Process

Defendant Tommy Eddin and other defendants in this case have made requests for further
discovery from the government. The government has responded before this Court thet al discovery
requests for information that does not thresten the safety of witnesses or informants have been complied
with. The government further proffered that attorneys for the government have gone beyond the
requirements of Federd Rule of Crimina Procedure Rule 16 and Brady v. Maryland, 373 U.S. 83
(1963). The government has provided extensve discovery related to this case, dong with descriptions

of some of the evidence and how the government plansto use that evidence at trid. The government



has dready provided awide variety of discovery materids, including its theory of ligbility, the factud
scenario for each aleged murder, and aligt of relevant aggravating and mitigating factors.

The defendants have requested additiona discovery; some of the additional information
requested includes plea agreements and other information that is sealed under order of this Court
because the Court has determined that the release of such information would place potentia witnesses
at risk of injury or violence. 1t would be counterintuitive for the Court to alow discovery of such
information & thistime, asit would endanger individuas who are cooperating with law enforcement in
thiscase. The disclosure of the information requested by defendant Tommy Eddin is not required
under the law if the Court finds that the defendant poses a danger to witnesses against him. See 18
U.S.C. § 3432 (alowing the Court to delay the production of witness names when it isshown to a
preponderance of the evidence that the safety of any person may be jeopardized). This statute, which
provides discovery related protection for capital defendants, does not apply to the other five defendants
inthiscase. Seeinfra Section 111(A).

The Court has come to the conclusion that the defendants here are dangerous and a threst to
government witnesses on the basis of the indictment in this case and the information provided by the
government to this Court. See Government’ s Reply to Defendants Marbury’s and Mosley's
Oppositions to the Government’s Motion for Empaneling an Anonymous Jury and Delaying the
Production of Witness Names; Affidavit of Stephen Pfleger, Assistant United States Attorney,
December 18, 2000. Theindictment, supported by afinding of probable cause by the grand jury,
shows mulltiple acts of violence by various defendants againgt potentia witnesses againgt them.  The

Superseding Indictment in this case shows that the Grand Jury found probable cause to find that



defendant Tommy Edelin made efforts to arrange the murders of severa potentid witnesses againgt him.
See Super seding Indictment, Count One, Overt Acts 33, 90-93. Defendant Tommy Eddinisaso
charged with arranging the murder of Ronnie Middleton, an incarcerated co-defendant and a potential
witnessin this case. See Super seding Indictment, Counts 46-69. The government has proffered other
information regarding an ongoing pattern of behavior by defendant Tommy Edelin and severd other
defendantsin this case to thresten and intimidate potentia witnesses to prevent those witnesses from
providing full and accurate tesimony at trid. The grand jury found probable cause to believe that the
defendants committed multiple violent acts, with each defendant being charged with at least one count
of murder, aswdll as additiona counts of assault with intent to murder. While dl of the murders
alegedly committed by the conspiracy were not perpetrated against witnesses, the showing of probable
cause that supports the accusations of violent acts lends credence to the government’ s assertions that
the defendants in this case are extremely dangerous and prone to violent acts.

In addition to the indictment, the government has made ord proffers of evidence and awritten
affidavit proffering examples of other known attempts made by the defendants and their associates to
interfere with the judicia process. These examples, not included in the Superseding Indictment, dlege
efforts by defendant Tommy Edelin, and others working on his behdf, to convince severd witnessesto
lie for him during the upcoming trid. The government proffers that in 1997, defendant Tommy Eddlin
dlegedly asssted another member of the organization by making arrangements for the murder of a
critica witness who was cooperating with the government in another case againg that member of the

organization. That murder attempt was ultimately unsuccessful. Defendant Tommy Eddin made



Satements at that time that if he were ever charged with a serious offense he would not plead guilty, but
would insteed kill anyone who cooperated with the government.

Allegations againg defendant Earl Edelin include that he has made a series of contacts with the
family of apotentid government witness to intimidate the witness and prevent the witness from testifying
a the upcoming trid. The government proffers that defendant Earl Eddlin has previoudy asssted
another member of the organization by hiding a critica witness from the government so that the case
pending againgt that member of the organization would be dismissed.

Defendant Shelton Marbury, while not named in the affidavit submitted by the government, has
alegedly committed numerous violent acts, athough not specificaly againg potentid witnessesin this
case. Defendant Shelton Marbury alegedly committed at least two murders while using afirearm. The
government proffersthat in 1997, defendant Henry Johnson alegedly threstened to kill two witnessesin
a case prosecuted in the Superior Court for the Didrict of Columbiainvolving an assault with afirearm
and rdated charges. In this case, defendant Henry Johnson is charged with committing multiple
murders while usng afireerm.

The government aleges that while incarcerated in rdation to this case, defendant Modey, and
others acting on his behdf, have repesatedly threatened to kill a potentia government witnessand a
member of the witness sfamily if the potential witness testifies a the upcoming trid in this maiter.

Defendant Bryan Bogtick is dleged to have arranged for another person to deliver athrestening
message to the family of a potential government witnessin order to prevent the witness from testifying at
the upcoming trid. Defendant Bostick is dso dleged to have informed the potentia witnessthat he

wanted to kill dl the witnesses who were cooperating with the government; these allegations are in



addition to the charges againgt defendant Bostick in United States v. Kevin Gray, et al., crimind case
no. 00-157 (RCL), dso before this Court. Defendant Bostick faces further alegations of ongoing
efforts to thresten and intimidate potentia witnessesin the Gray case.

Asde from the specific counts in the indictment againg the different defendants, and the proffers
by the government with respect to those individua defendants, the government asserts that another
member the organization has interfered with the judicid process. The government proffers that during
the 1998 murder trid of ajuvenile member of the defendants organization, an associate of the
defendants made threstening gestures to a witness who was in the process of testifying. The witness
stopped testifying and did not resume until the person making threatening gestures was removed from
the courtroom.

All of the activities mentioned above indicate that the defendants in this case, and thelr
associaes, are willing to interfere with the judicia process. In this case there are charges of multiple
murders and awide-ranging conspiracy to distribute drugs. Most of the defendants here face the
possihility of life imprisonment without parole; one defendant, Tommy Eddlin, faces the possibility of the
degth pendty. The serious nature of these potentia penalties may cause the defendants to overlook a
potentia additiona sentence for obstruction of justice or tampering with awitness. 1t would be unwise
for the Court to require the government to release the names of potentia witnesses to the defendantsin
this case @ thistime.

The dangerousness of the defendants, their access to other individuas who are willing to act on
their behdf, and their willingness to gpproach potential witnesses in this casein order to dter or prevent

damaging testimony dl indicate that the defendants should not be provided with the information they



seek in the discovery motions and the requests for witness and informant names. If the Court were to
provide this information to the defendants here, it would needlessy jeopardize the safety of potentia
witnesses and government informants. While the defendants claim that they are unable to mount a
condtitutionaly adequate defense without this information, other courts have found that withholding the
names of potential witnesses until severa days before those witnesses tedtify is not aviolation of a
crimina defendant’ s condtitutiond rights. See, e.g., United Sates v. Higgs, 713 F.2d 39, 44 (3" Cir.
1983), cert. denied, 464 U.S. 1048 (1984) (holding that turning over Giglio materia on the day the
government witnesses are scheduled to tetify satisfies defendants' right to afair trid).

The Supreme Court has never established a specific amount of time before trid when a Brady
disclosure regarding witnesses must be made. It is true that a disclosure by the government

must be made at such atime asto dlow the defense to use favorable materid effectively in the

preparation and presentation of its case, even if satisfaction of this criteriarequires pre-trid

disclosure. United Statesv. Pollock, 534 F.2d 964, 973 (D.C. Cir. 1976), accord United

Statesv. Presser, 844 F.2d 1275, 1283 (6™ Cir. 1988).
It is dso true that the interests of justice would not be served by premature release of information that
could compromise the security and safety of witnesses and informants who have been cooperating with
law enforcement.

The facts set forth by the government establish by a preponderance of the evidence that
providing defendants with alist of witnesses, dong with the additiond information defendants have
requested, “may jeopardize the life or safety of any person.” 18 U.S.C. § 3432. Given the findings by

the Grand Jury, the Court finds that the defendants willingness to interfere with the judicia process

through a pattern of intimidation, threats and violence indicates that the names of witnesses should not



be provided to the defendants or defense counsd prior to the Thursday before each witness will testify.
Thiswill dlow defense counsd aminimum of three daysto prepare for the testimony and cross-
examination of government witnesses. The government has stated that al materia will be provided to
the defendants & triad so that defense counsd may effectively chdlenge the credibility of the
government’ s witnesses and secure the defendant’ sright to afair trid. See United States v. Higgs,

713 F.2d 39, 44 (3¢ Cir. 1983), cert. denied, 464 U.S. 1048 (1984).

1. Motions Related to Witnesses, I nfor mants, Co-conspirators

A. Motion by Government to Delay the Production of Witness Names

The Motion by the government to Delay the Production of Witness Namesis GRANTED,
pursuant to the analyss given above in the discussion of the dangerousness of the defendants and the
reasoning below. See supra Section Il. Defendants Marbury, Modey, and Tommy Edelin opposed
the government’ s motion to Delay the Production of Witness Names, they were recently joined by
defendant Earl Eddin. The government has dready declined to seek the desth pendty against
defendants Marbury, Modey, and Earl Eddlin, therefore, these three defendants are not entitled to the
benefits conferred by 18 U.S.C. § 3432. The statute plainly reads that a“person” charged with a
capita offense is covered by the Satute, it does not say that a person tried with a capital defendant is
covered by the statute. 18 U.S.C. § 3432.

Defendants Marbury, Modey, and Earl Eddlin nevertheless claim that they have standing
pursuant to 18 U.S.C. 8§ 3432 because they are being tried with a capital defendant and they were

degth-pendty digible before the government declined to seek the deeth penaty againgt them. Different



circuits have interpreted the law to the contrary. See United States v. Grimes, 142 F.3d 1342, 1347
(11" Cir. 1998) (finding that statutes such as 18 U.S.C. §3432 do not apply to defendants where the
government has declined to seek the death pendty in their cases); United States v. Kaiser, 545 F.2d
467, 475 (5™ Cir. 1977); United States v. Cromwell, 498 F.2d 324, 325 (5" Cir. 1974); United
Satesv. Hoyt, 451 F.2d 570, 571 (5™ Cir. 1971), cert. denied, 405 U.S. 995 (1972); United
Sates v. Reed, 432 F.2d 205, 206-08 (9" Cir. 1970); Hall v. United States, 410 F.2d 653, 660-61
(4" Cir. 1969), cert. denied, 396 U.S. 970 (1969).

Even if these three defendants did have standing under the statute, and because defendant
Tommy Edelin does have standing under 83432, the Court finds that given the showing of probable
cause in the indictment and the proffers of evidence made by the government as to the dangerousness
of the defendants and their willingness to interfere with the judicia system, the Court will not order that
the names of witnesses be produced to the defendants until the Thursday before each witness will be
cdled at trid. The Court must find by a*preponderance of the evidence that providing the list [of
witnesses| may jeopardize the life or safety of any person.” 18 U.S.C. § 3432. The analyssin Section
Il supra plainly shows why the Court is not ordering the immediate production of witness names and
addressesin thiscase. The same andysis gppliesto the Court’s decison to delay the production of
witness names until the Thursday before those witnesses testify in thistrid. The government has shown
by a preponderance of the evidence that the release of witness names may jeopardize the life or safety
of those witnesses or their family members. The aleged activities of the defendantsin threatening

potentia witnesses and their families has given the Court a preview of the danger witnesses would face

10



if their names and addresses were to be reveded to the defendants prior to trid. The government

motion is GRANTED.

B. Motion by Defendant Tommy Edelin for Disclosure of Impeaching Information
[310]

Although defendant Tommy Edelin does have theright to discovery of impeaching information,
further impeaching information need not be produced at this time, given the Court’s decison to delay
the production of witness names. See supra Section 111(A). The willingness of the defendants to
harass and intimidate witnesses, and the willingness of the defendants to interfere with the judicia
process led to the decison of this Court to not produce the names of witnesses until the Thursday
before they testify in the upcoming trid. The same analys's supports the delay in disclosing impeaching

information againg those witnesses. Defendant Tommy Edelin’'s Motion is hereby DENIED.

C. Motion by defendant Tommy Edelin for Pretrial Production of Statements of
Individuals Not to be Called as Witnesses [308]

The Court DENIES the Motion on the grounds that the government has proffered that all
evidence has been submitted to the defendant unless it threatens the safety of awitness. Insofar as
defendant Tommy Eddlin’s request gpplies to information not covered by Brady, the lack of lega
support for the assertions of defendant Tommy Edelin, combined with the provisons of Rule 16 of the
Federd Rules of Criminal Procedure, indicate that the requested material need not be provided to the

defendant. Criminal defendants are only entitled to statements of non-testifying witnesses or co-
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conspiratorsif those satements qualify as Brady materid. See United Sates v. Williams-Davis, 90 F.
3d 490, 512-12 (D.C. Cir. 1996), cert. denied, 519 U.S. 1128 (1997).

Asto Brady information thet is being withheld due to the concern for the safety of individuasin
conjunction with 18 U.S.C. 83432, this Situation requires that the Court proceed cautioudy, aware not
only of the defendant’ srightsto pretrid discovery, but dso of the threat defendant Tommy Edelin poses
to the safety of witnesses and potential witnesses. See supra Sections |1 and I11(A). The Court has
made extengve findings of the dangerousness of the defendantsin this case.

Thecourtin United States v. Tarantino stated that it would be a violation of the law to
disclose witness statements prior to the trial. 846 F.2d 1384, 1414 (D.C. Cir. 1988), cert. denied,
488 U.S. 867 (1988). “Federd Rule of Crimina Procedure 16(a)(2) prohibits discovery of statements
by government witnesses or prospective government witnesses except as provided in the Jencks Act,
18 U.S.C. 83500 (a).” 1d. It would be nonsensical to disclose the statements of witnesses who will
not be gppearing at tria while protecting those witnesses who will be testifying at trid. So long asthe
defendants are provided Brady information, the statements of witnesses who will not be cdled at trid
shdl remain in the hands of the government.

The Court, cognizant of the government’ s proffer that al exculpatory evidence and other
materias that can be released to the defendants without endangering the safety of witnesses has been
turned over to the defendants, DENIES the motion by defendant Tommy Eddin, with the

undergtanding that al Brady information will be provided to the defense at the appropriate time.

D. Motion by defendant Tommy Edélin to Disclose Confidential |nfor mants [309]

12



The Court, after consdering the Motion by defendant Tommy Ededin and the Motion by the
government to delay the production of witness names, DENIES the Motion by defendant Tommy
Edelin to Disclose Confidentia Informants. See supra Section 111(A). The Supreme Court has refused
to adopt an inflexible rule that the identity of an informer or cooperating witness must be disclosed
whenever the testimony may be relevant and helpful to the accused. Roviaro v. United Sates, 353
U.S. 53, 62 (1957). The government enjoys a qudified though “time-honored privilege to withhold the
identity of itsinformants from criminal defendants” United Statesv. Brodie, 871 F.2d 125, 128 (D.C.
Cir. 1989). The privilegeis appropriately used here if the government otherwise complies with Brady
v. Maryland and other applicable cases protecting the interests of the defendants. Brady, 373 U.S. 83
(1963). The government has indicated to the Court that to the extent that the defendant is entitled to
information about confidential informants for impeachment purposes, the government thoroughly intends
to disclose dl such information as required by Brady, and Giglio v. United States, 405 U.S. 150
(1972), at the same time it discloses Jencks materid, so that such information may be used during
cross-examination.

The Court must balance the public' sinterest in law enforcement and protecting the informant’s
identity againgt the defendant’ s right to prepare a defense. See United States v. Jefferson, 593
F.Supp. 85, 89 (D.D.C. 1984); Roviaro v. United States, 353 U.S. a 62. The government is not
required to disclose the identity “’ of an informant who was not an actual participant in or awitnessto
the offense charged.”” United States v. Warren, 42 F.3d 647, 654 (D.C. Cir. 1994) (quoting United
Statesv. Kkeens, 449 F.2d 1066, 1071 (D.C. Cir. 1971)). Itisthe defendant’s“’ heavy burden. . . to

edtablish that the identity of an informant is necessary to [the] defense’” United States v. Warren, 42
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F.3d at 654 (quoting United States v. Skeens, 449 F.2d a 1070). In making this determination asto
whether disclosure of the informant’ s identity is required, the Court must use atotdity of the
circumstances gpproach, consider the crime charged, the possible defenses, the possible significance of
the informer’ s testimony, and other relevant circumstances. Roviaro, 353 U.S. at 62.

Defendant Tommy Eddin hasfailed to articulate a sufficient basis as to why the tesimony of the
informants might be helpful to his defense. Defendant’ s “mere speculaion that the informer might
possibly be of some assstanceis not sufficient to meet [defendant’ | burden.” United Statesv.
Mangum, 100 F.3d 164, 172 (D.C. Cir. 1996). For thisreason aone, disclosure is not required.
United States v. Skeens, 449 F.2d 1066, 1070 (D.C. Cir. 1971). Inthis case, there isthe additiona
element of the dangerousness of the defendants. The Court will not order the disclosure of the identities
of confidentid informants when it will unnecessarily place the persond safety of those informantsin
danger. Where the disclosure will place the informant in personal danger, and the prospective
testimony is not exculpatory, courts should not order disclosure. United States v. Pelton, 578 F.2d
701, 797-08 (8™ Cir. 1978), cert. denied, 439 U.S. 964 (1979). The government has represented to
the Court that the prospective testimony of the informantsin this caseis not exculpatory. Therefore,
because of the serious nature of the crimes charged, and concern for the safety of the confidential
informants, the government is not required to disclose the names of al confidentia informants.

Defendant Tommy Edelin has not even speculated as to the information the informants whose

identities he requests might providein aid of his defense. His request for their identitiesis DENIED.
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E. Motion by defendant Tommy Edelin for Discovery of Statements of Co-

defendants and Co-conspirators[311]

The government has represented to this Court that al discovery under Brady v. Maryland has
been produced to the defendants unless the release of that information would compromise the security
of witnesses or informants. See supra Section |1. Defendant Tommy Edelin would be entitled to the
information he requestsiif it were exculpatory, including thet information which might affect the jury’s
determination of the credibility of amateria prosecution witness. See Giglio v. United States, 405
U.S. 150 (1972). The request for statements of co-defendants and co-conspirators goes beyond
Brady and Giglio however, and should be addressed gpart from the Brady discussoninfra Section
V.

The D.C. Circuit has held that the Jencks Act does not entitle a defendant to statements of
non-testifying co-conspirators. See United States v. Williams-Davis, 90 F.3d 490, 512-14 (D.C.
Cir. 1996), cert. denied, 519 U.S. 1128 (1997). The Davis court, citing itsreasoning in United
Satesv. Tarantino, 846, F.2d 1384, 1418 (D.C. Cir. 1988), held that Rule 16(a)(1)(A) could not be
read to permit the discovery of al statements of co-conspirators in response to interrogation by
government agents. The Davis court found that such disclosure would violate the decison of Congress
to balance the “defendant’ s interest in the use of non-witness materials and the government’ sinterest in
their non-disclosure” Davis, 90 F.3d at 513 (citations omitted).

This Circuit has o found that the pretrid disclosure by the government of witness statements,
except as provided by the Jencks Act, would be aviolation of Federd Rule of Crimina Procedure

16(a)(2). See United States v. Tarantino, 846 F.2d 1384, 1414 (D.C. Cir. 1988), cert. denied,
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488 U.S. 867 (1989). A naturd extension of this rule would be to prohibit the disclosure of statements
by individuas who will not be caled as witnesses at trid, so long as the government complies with
Brady and its other discovery obligations. Defendant Tommy Eddin’s request for al statements made
by co-defendants has aready been complied with by the government. Defendant Tommy Eddin’s

Motion for further discovery of statements of co-defendants and co-conspiratorsis DENIED.

F. Motion by defendant Earl Edelin for Discovery and Inspection Concerning
Government’s Use of Informants, Oper atives and Cooper ating Individuals
[296-1]; Mation by defendant Earl Edelin for Disclosure of Exculpatory
Evidence and Notice to the Gover nment of Exculpatory Evidence Requested
Concerning Gover nment’s Use of I nfor mants, Oper atives and Cooper ating
Individuals [296-2]

The information requested by defendant Earl Eddlin in his Motion pardlels the information
requested by this defendant and other defendantsin various motions. Insofar as the Motion requests
further Brady and Giglio disclosures, that type of evidence has been discussed extensvely in other
portions of this opinion and will be disclosed at alater date. See Section 1V, infra. Interms of the
requests for information regarding confidentia informants, government operatives and cooperating
individuas, where thisinformation is subject to disclosure pursuant to Brady, it will be disclosed prior
to the testimony of each witness. The Court has previoudy addressed information that if disclosed will
threaten the safety of any person in the finding of dangerousnessin Section I, supra.  Thisinformation

was a0 addressed in the discussion of defendant Tommy Eddin’s request for the identities of
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confidentia informantsin Section I11(D), supra, and the Omnibus request for Brady/Giglio information
in Section IV(D), infra. The delay in producing the names of other witnesses is addressed in Section
[11(A), supra. For the reasons stated in these distinct sections, and because of the extensive evidence
aready produced and the government’ s assurances to this Court that al evidence that should be
produced pursuant to Brady and Giglio has been produced so long as it does not threaten the safety of
any person, further discovery of the requested itemsiis not warranted.

The dangerousness of the defendants, established in Section 11, supra, leads the Court to
conclude that any information that could endanger the safety of witnesses, informants, operatives, and
cooperating individuas should not be released a thistime. When such evidence is disclosed to the
defendants on the Thursday prior to the witness testifying, it will dlow the defendant and his counsd to
investigate the witness. Information regarding informants, operatives, and cooperating individuas who
are not to be called as witnesses need not be disclosed unlessit qudifies as Brady information. This
reasoning closdly follows the reasoning of this Court in Section 111(E), supra, and the cases cited there.
See United Sates v. Williams-Davis, 90 F.3d 490 (D.C. Cir. 1996); United States v. Tarantino,

846 F.2d 1384 (D.C. Cir. 1988). It ishereby ORDERED that these Motions be DENIED.

Y Brady/Giglio Discovery
A. Motion by defendant Tommy Edédlin for Discovery [211-1]; Motion by
defendant Tommy Edelin for Discovery [302]
These Motions by defendant Tommy Edelin were made before defendant Eddlin’ s attorney's

became the holders of one of the two remaining caches of non-documentary evidence digtributed by the
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government. Defendant Tommy Eddin’s atorneys have aso received duplicates of al documents
produced by the government with relaion to this case. Although defendant Tommy Edelin’s current
attorneys had their case files stolen from them, the government has sought to replace al lost discovery.
The government aso has represented to this Court that the government intends to disclose al required
Brady v. Maryland informetion, insofar as the requirements of Brady have not been met in the
production of evidence to the defendants. Brady, 373 U.S. 83 (1963).

The only evidence in the custody of the government that has not been disclosed to defendant
Tommy Eddin is evidence that if revedled might endanger the safety of witnessesin thiscase. Pursuant
to the Court’ s findings on the dangerousness of the defendants and the prior disclosures made by the

government to the defendants, defendant Tommy Edelin’s Mations for Discovery are hereby DENIED.

B. Motion by defendant Tommy Edelin for Inspection [211-2]

This Moation by defendant Tommy Edelin is hereby DENIED as cumulative of other discovery
motions addressed in this opinion. Defendant Tommy Edelin’s counsdl, as one of two repositories of
the color photographs, video, and audio tapes gathered by the government in this case, have extensive
access to much of the government’ s evidence. The discovery provided by the government to defendant

Tommy Eddin’s counsd, is sufficient to meet the request for ingpection of defendant Tommy Eddin.

C. Motion by defendant Tommy Edelin for a Bill of Particulars[301-1]; Motion by

defendant Marwin Modey for a Bill of Particulars[278-1]
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Defendant Modey's and defendant Tommy Eddin’s Mations for aBill of Particulars, requesting
more specific information with regards to the charges and evidence againgt each of them, are hereby
DENIED. The charges againg each of the defendants are aleged with sufficient particularity. A bill of
particulars is appropriate to “ensure that the charges brought againgt a defendant are stated with enough
precision to alow the defendant to understand the charges, to prepare a defense, and perhaps aso to
be protected against aretrid on the same charges.” United Statesv. Butler, 822 F.2d 1191, 1193
(D.C. Cir. 1987); United States v. Esquivel, 755 F. Supp. 434, 436 (D.D.C. 1990). The chargesin
the indictment are sufficient to meet these purposesin this case.

The preparation of a defense is aided by the substantial discovery aready provided by the
government in thiscase. It isnot the purpose of abill of particulars to provide for “whole sdle
discovery of the Government’sevidence. . ..” United Satesv. Torres, 901 F.2d 205, 234 (2d.
Cir.), cert. denied, 498 U.S. 906 (1990). When theindictment is sufficiently detailed, or the requested
information is available in some other form, abill of particularsis not required. See Butler, 822 F.2d at
1193. “Itisnot the function of abill of particularsto provide detailed disclosure of the government’s
evidencein advance of trid.” Overton v. United States, 403 F.2d 444, 446 (5" Cir. 1968).

Defendant Modey chdlenges the indictment as vague and possibly multiplicitous. The Court
finds that the indictment is proper, and the charges against defendant Modey pass congtitutional muster
without the addition of abill of particulars. A defendant in a conspiracy need not be charged with
participating in al aspects of the conspiracy. The Supreme Court has held that “a conspiracy may exist
even if aconspirator does not agree to commit or facilitate each and every part of the substantive

offense. The partnersin the crimina plan must agree to pursue the same crimina objective and may
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divide up the work, yet each is responsible for the acts of the other.” Salinas v. United States, 522
U.S. 52, 63 (1997). The government does not have to prove that the defendants here participated in
or agreed to each and every overt act in furtherance of the conspiracy. Thisistrue of the conspiracy to
distribute narcotics as well as the RICO conspiracy. The acts with which defendant Modey is charged
are sufficient to alow him to be properly named as a defendant in both of the conspiracies charged.
Thereis no requirement that the defendant be a participant in the entire conspiracy in order to be
charged with the conspiracy. The Court of Appedlsin this Circuit has held that “where the evidence
shows that a defendant knew of the conspiracy, associated himself with it, and knowingly contributed
his efforts during its life to further its design, he may be convicted of the conspiracy.” United States v.
Bridgeman, 523 F.2d 1099, 1108 (D.C. Cir. 1975), cert. denied, 425 U.S. 961 (1976). This liability
exists even where a defendant joined the conspiracy after it began, did not participate in dl acts of the
conspiracy, and where acts in furtherance of the conspiracy took place prior to and after the defendant
joining the conspiracy. 1d. a 1108. Theinformation in the indictment aleges that the defendants knew
of the conspiracy and acted in furtherance of the conspiracy. Thus, defendants Modey and Tommy
Edelin are properly charged with congpiracy to distribute narcotics and RICO conspiracy.

The condtitutiona rights underlying a bill of particulars are met by the information aready before
the defendants. The voluminous discovery dready provided to the defendantsin this case more than
compensates for the lack of abill of particulars. No hill of particulars need be provided. Defendants

Motions are DENIED.
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D. Omnibus Motion by defendant Shelton Marbury for Production of Brady/Giglio
Materials[276-1], joined by defendant Earl Edelin [297-1], also joined by
defendant Bryan Bostick [282]

The government has informed the Court that al evidence subject to disclosure under Brady and
Giglio has been turned over to the defendants as long as that evidence does not threaten the safety of
any person. The government has indicated that it intends to provide al evidence the defendants are
entitled to under Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United Sates, 405 U.S. 150
(1972), dong with Jencks Act materia. The government clearly Stated that disclosure of evidence to
the defendants has gone beyond the limits required by the law. The government has revedled theories
of liahility, disclosed the number of witnessesto certain incidents and provided the basis for
identifications.

The defendants seek the identity of cooperating witnesses or government informants. Beyond
the identity of such witnesses, the defendants are requesting plea agreements, presentence reports and
other documents relaing to these witnesses. Some of thisinformation will be withheld until the time of
trid, if the release of the information would threaten the safety of any person. Thisis proper under 18
U.SC. §83432. Along with the identities of the witnesses, the withheld information will be provided the
Thursday before each witness testifies during the upcoming tria. Thiswill enable the defendants to use
any impeachment evidence for cross-examination purposes during the trid.

Defendant Tommy Eddin made requests Smilar to the Brady/Giglio requests here. The
requests by the defendants for the names of confidentia informants are denied pursuant to the andys's

provided in Section I11(D) supra. The safety of the confidentid informants would be compromised if
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the government were required to divulge their names. The government has dso informed the Court thet
the anticipated testimony of these confidential informants is not exculpatory in nature, there is therefore
no requirement that the government provide this information to the defendants a thistime.

Another argument being made as to the impeachment evidence and the disclosure of the names
of witnessesisthat if information is revedled to the defendants on the Thursday before awitness
tedtifies, there will not be sufficient time for them to investigate impeachment and other materiads. Itis
true that the government must provide impeachment styled information concerning government
witnesses in time for defendants to make use of it. See United States v. Wilson, 160 F.3d 732, 742
(D.C. Cir. 1998), cert. denied, 528 U.S. 828 (1999). The government has indicated that it intends to
disclose impeachment information as required by Brady and Giglio, at the same time that it discloses
Jencks materid, in advance of the testimony of various witnesses so that such information may be used
during cross-examination. The disagreement hereis over how much time should be alowed prior to the
testimony of each witness for investigation of the impeachment evidence.

The Third Circuit has held that Brady impeachment materid, dong with Giglio and Jencks Act
materid, must be supplied to the defendant, but this material does not have to be produced until after
the relevant witness has testified. See United States v. Higgs, 713 F.2d 39, 44 (3 Cir. 1983), cert.
denied, 464 U.S. 1048 (1984). Inthis case, the Court has decided that al of the Brady, Giglio, and
Jencks Act information must be turned over on the Thursday before each witness testifies. When the
release of that information threatens the safety of witnesses and other persons, it seems a more than
reasonable compromise between the rights of the defendant to prepare his defense and the need of the

government to protect its witnesses and other individuas related to this case.
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Given the prior Supreme Court rulings in this area and the practice of other courts, the Court
finds that disclosure on the Thursday before each witness testifies will alow the defendants to make use
of thet information. See supra Section I11(A). Thetime provided by the Court will balance the
interests of the defendants in the impeachment evidence and other information with the safety of
witnesses and other persons related to this case. See United Sates v. Jefferson, 593 F. Supp. 85, 89
(D.D.C. 1984).

The Supreme Court in Roviaro v. United States, 353 U.S. 53 (1975), stated that the problem
there was “one that cdlsfor balancing the public interest in protecting the flow of information againgt the
individua’ s right to prepare his defense. . . . aproper balance . . . must depend on the particular
circumstance of each case, taking into consideration the crime charged, the possible defenses, the
possible sgnificance of the informer’ s testimony, and other relevant factors.” Roviaro, 353 U.S. at 62.
While the andyssin Roviaro is applicable to this case, it is noteworthy that in Roviaro there was no
finding of dangerousness with regards to the defendant. Roviaro, 353 U.S. 53 (1957). The Supreme
Court hed in Roviaro that the identity of a government informant was only required to be produced to
the defendant when the informant was the only witness of the aleged crimind activity and was a
material witness as to the intent of the accused. Id.

In this case, disclosure, aminimum of three days prior to the relevant testimony, is more than
adequate for the defendants to prepare their defense. The Motion by defendant Marbury, joined by

defendants Earl Edelin and Bostick, for Production of Brady/Giglio Materidsis hereby DENIED.

V. Discovery Related to the Death Penalty
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A. Motion by defendant Tommy Edelin to Compel Disclosur e of United States
Attorney’sInitial Recommendation Regarding Intent to Seek the Death
Penalty [304]

Federd Rule of Crimina Procedure 16 (2) provides that except where specificaly authorized
elsawherein Rule 16, the rule “ does not authorize the discovery or inspection of reports, memoranda,
or other internal government documents made by the attorney for the government or any other
government agent investigeting or prosecuting the case”” Defendant Tommy Ededlin makes the same
error he made in his Motion for Discovery of Evidence to be Used as Aggravators. He confuses
evidence that he is entitled to with information about the decisons and recommendations made by the
government attorneys who have worked on his case. The defendant, while entitled to extensve
production of evidence and to notice of the statutory factors involved in the decision to seek the death
pendty againgt him, is not entitled to a disclosure of the internal documents of the United States
Attorney’s Office, nor is the defendant entitled to knowledge of al aspects of the decisons madein his
case.

The defendant’ s request for information infringes on the ddliberative process privilege, as well
as the attorney-client privilege and the work product privilege. See, e.g., Coastal States Gas Corp. v.
Department of Energy, 617 F.2d 854, 862-66 (D.C. Cir. 1980); Tax Analystsv. Internal Revenue
Service, 117 F.3d 607, 616 (D.C. Cir. 1997). The ddliberative process privilege has been recognized
by the Circuit Court of Appedls of the Digtrict of Columbia as one that enables government agencies to
come to well-reasoned decisions on important matters. See, e.g. Dow Jones & Co. v. Department of

Justice, 917 F.2d 571, 573 (D.C. Cir. 1990); In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir.
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1997); Coastal Sates Gas Corp. v. Department of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980);
National Labor Relations Board v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975).

Materids generated prior to the government taking a decison, and deliberative materids, which
reflect the consultation of different government officids in the decision-making process, are privileged
when their disclosure would * expose the deliberative process within [the] agency.” Mead Data
Central, Inc. v. Department of Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977). See
Environmental Protection Agency v. Mink, 410 U.S. 73, 87-91 (1973); Chemical Weapons
Working Group v. Environmental Protection Agency, 185 F.R.D. 1, 2-3 (D.D.C. 1999).

Defendant Tommy Eddin has submitted a vague request for materids reflecting the
recommendations of the United States Attorney to the Attorney Generd regarding the decision of
whether the desath penalty should be sought againgt the defendant. The materias he requests should not
be disclosed to the defendant. They would necessarily reved the deliberative process which brought
about the Attorney Generd’ s decison to seek the death pendty againgt defendant Tommy Eddin. The
Ninth Circuit has held that the government’ s pre-decisiond death pendty evauation form and
prosecution memorandum are protected by the deliberative process privilege. See United Statesv.
Fernandez, 231 F.3d 1240, 1245 (9" Cir. 2000). Simply put, the defendant is not entitled to probe
into the opinions, recommendation, or decisons of the United States Attorney and the Attorney
Generd. See Wolfe v. Department of Health and Human Servs., 839 F.2d 768, 775-76 (D.D. Cir.
1988) (en banc); Skelton v. United Sates Postal Serv.,, 678 F.2d 35, 39 (5" Cir. 1982).

The atorney work product doctrine, in conjunction with the attorney-client privilege, further

shidds the information requested from discovery by defendant Tommy Eddin. Although the defendant
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faces the mogt savere of pendties and obvioudy would seek dl available information from the
government with regards to his case, heis not entitled to ignore the privileges and protections
established by the law to facilitate the just resolution of cases. The attorney work product doctrine was
explicitly defined by the United States Supreme Court in Hickman v. Taylor, 329 U.S. 495 (1947). It
was reinforced in this Circuit in Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854
(D.C. Cir. 1980).

The doctrine precludes discovery of the mental impressions and work product of attorneys,
whether those menta impressions are captured in notes, memoranda, briefs, or another form, so long as
the work product was produced in the anticipation of litigation. Obvioudy the decisions made by the
United States Attorney and the Attorney Generd were made with an eye to litigation, the ultimate tria
inthiscase. Findly, as cited sewhere in this opinion, Rule 16 of the Federal Rules of Crimind
Procedure specificaly excludes from discovery “reports, memoranda, [and] other interna government
documents made by the attorney for the government or any other government agency investigating or
prosecuting the case.” Fed. R. Crim. P. 16(8)(2). The types of documents sought here would fall under
the work product doctrine, as they contain the mental impressions of different attorneys who worked on
this case in anticipation of litigation. Therefore, the documents should be precluded from disclosure on
the basis of the work product doctrine. Thereis, however, another grounds for denying the
defendant’ s Motion for the discovery of thisinformation.

The atorney-client privilege protects confidential communications made “ between clientsto
their attorneys when the communications are for the purpose of securing lega advice or services” In

re Lindsay, 148 F.3d 1100, 1103 (D.C. Cir. 1998) (citing In Re Sealed Case, 737 F.2d 94, 98-99
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(D.C. Cir. 1984)); Alexander v. Federal Bureau of Investigation, 186 F.R.D. 154, 160-61 (D.D.C.
1999). In this context, the governmenta agency serves as the client, and the government attorney isits
attorney. See Tax Analysts v. Internal Revenue Service, 117 F.3d 607, 618 (D.C. Cir. 1997);
Coastal Sates Gas Corp. v. Department of Energy, 617 F.2d 854 (D.C. Cir. 1980). Any
communication, intended to remain confidentia, that was conveyed by the United States Attorney to
the Department of Justice for the purpose of formulating a decision by the government as to whether to
seek the death pendty, would qudify as attorney-client privileged communications. Those
communications would not be discoverable.

Defendant Tommy Eddin specificaly requests the written recommendation concerning the
degth pendty from the United States Attorney to the Attorney Generd. The defendant argues that this
information is discoverable pursuant to Brady v. Maryland, 373 U.S. 83 (1963). This misconstrues
Brady however, insofar as the Brady rule imposes an obligation on the government to disclose
evidence that is favorable to the accused and materid to guilt or punishment, and not otherwise
available to the defense. See Strickler v. Greene, 527 U.S. 263, 280-81 (1999); Pennsylvania v.
Ritchie, 480 U.S. 39, 57 (1987); United Statesv. Agurs, 427 U.S. 97, 103 (1976); United States
v. Williams-Davis, 90 F.3d 490, 514 (D.C. Cir. 1996), cert. denied, 519 U.S. 1128 (1997).
Materidity of evidenceis determined by whether there is a* reasonable probability” that its disclosure
would affect the outcome of the proceeding. See Strickler, 527 U.S. at 280-81; United States v.
Bagley, 473 U.S. 667, 682 (1985).

In thisinstance, however, the materials sought by the defendant are privileged and thus, not

evidence. See Wood v. Bartholomew, 516 U.S. 1, 6 (1995) (finding that polygraph results were not
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evidence for Brady purposes because they were inadmissible under state law). See also United States
v. Winner,641 F.2d 825, 832 (10™ Cir. 1981) (approving claim of privilege by subordinate officids of
the Judtice Department in crimina caseinvolving Brady requests). The requested information cannot be
categorized as materid, in terms of Brady, because the informetion is inadmissible, and thus cannot
affect the outcome of the triad or sentencing. See Wood, 516 U.S. a 6. The defendant has made no
showing that the disclosure of these materials would lead to the discovery of admissible evidence,
therefore the disclosure of the United States Attorney’ s recommendation is not warranted.

Defendant Tommy Ededlin’s Motion to Compe Disclosure of the United States Attorney’ s Initid

Recommendation Regarding Intent to Seek the Death Pendlty is hereby DENIED.

B. Motion by defendant Tommy Edelin for Discovery of Evidence to be Used as
Aggravators[305]

Defendant Tommy Edelin requests much of the same discovery here that he requests in other
motions addressed in this Opinion. The Court’ s reponse is much the same. The government has
complied with its discovery obligations under Federal Rule of Crimina Procedure 16. The government
isaso aware of its discovery obligations under Brady v. Maryland, 373 U.S. 83 (1963), addressed
elsawherein this Opinion. See supra Sections 11, IV. Defendant Tommy Edelin requests discovery in
addition to the extensive discovery dready provided to him, including materias that would reved the
names of cooperating witnesses and government informants. The Court has fully addressed the safety

concerns for those witnesses and other persons related to this case. See supra Sections |1, and 111.

28



The reasons stated above would be sufficient to deny the Motion of defendant Tommy Eddin
for additional discovery of evidence to be used as aggravators. The Federal Rules themsalves,
however, limit further discovery. Fed. R. Crim. P. 16(2) provides that except where specificaly
authorized, Rule 16, “does not authorize the discovery or inspection of reports, memoranda, or other
interna government documents made by the attorney for the government or any other government agent
investigating or prosecuting the case” Therule further stipulates that it does not “ authorize the
discovery or ingpection of stlatements made by government witnesses or prospective government
witnesses except as provided in 18 U.S.C. § 3500.”

Defendant’ s assertion that he has inadequate notice of the aggraveating factors upon which the
government will rely in the sentencing phase of the trid is not upheld by the applicable statutes nor by
cases from different courts. The government’ s notice of intent to seek the desth penaty, combined with
the indictment, provides the defendant with legdly sufficient notice of the aggravating factors the
government will use a the sentencing phase of thetrid. The digtrict court in United States v. Nguyen
held that a capital defendant was not legally entitled to notice beyond Brady at his sentencing. Nguyen,
928 F. Supp. 1525, 1548-52 (D. Kansas 1996), referencing Brady v. Maryland, 373 U.S. 83
(1963). The Nguyen court dso denied the defendant’ s request for the disclosure of government
interviews, memoranda and reports of witnesses. The details requested by the defendant in Nguyen
and here by defendant Tommy Eddin are not required under the Congtitution, insofar asthey go
beyond the requirements of Brady v. Maryland. See Nguyen, 928 F. Supp. at 1545-46; Brady, 373

U.S. 83 (1963).
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This Court finds, as the Nguyen court did, that Fed. R. Crim. P. 16(8)(2) indicates that thereis
no lega authority for the discovery requested by the defendant. See Nguyen, 928 F. Supp. at 1549.
The Court aso finds that the provisons of 18 U.S.C. §3593 require that the government give adequate
notice of the information it intends to use in support of the aggraveting factors. “Adequate notice,”
however, does not mean that disclosure of thisinformation is required at thistime. The government’s
notice of intent to seek the desth pendlty, filed in this case with regards to defendant Tommy Eddin,
complies with the satute. Defendant Tommy Eddin has not provided any legd authority showing that
the notice provided is condtitutiondly insufficient. Thereis authority, however, which indicates thet the
Condtitution is not offended even where a capital defendant does not receive pretria notice of the
aggravating circumstances upon which the government will rely. See Clark v. Dugger, 834 F.2d 1561,
1566 (11" Cir. 1987), cert. denied, 485 U.S. 982 (1988).

Defendant Tommy Edelin’ s rdiance on Lankford v. Idaho for notice of aggravating factorsis
misplaced. 500 U.S. 110 (1991). The prosecution in that case did not seek the desth pendlty, the
defendant did not prepare his defense with the knowledge any part of the justice system contemplated
the imposition of the death pendty. At sentencing, the tria judge decided to impose the degth penalty.
In that case, the Supreme Court found that the notice to the defendant was inadequate. The lack of
noticein Lankford isafar cry from the process defendant Tommy Eddin complains of here. The
notice provided by the government in this case is conditutionally sufficient in that it setsforth the
aggravating factors that the government intends to prove. This meets the requirements of the Satute.
Thereisno legd judtification for requiring the government to provide more extensive discovery to

defendant Tommy Eddin with regard to aggravetors.
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Notice to the defendant in some form is required under the Congtitution and various case law.
Notice, however, is not so broad asto require that the government endanger the safety of its
cooperating witnesses nor other individuas, nor is notice in this context so extensive as to mandate that
the government go beyond the limitations established by Congressin the Federd Rules of Crimina
Procedure. Defendant Tommy Eddin’s Motion for Disclosure of Evidence to be Used as Aggravators

is hereby DENIED.

C. Motion by defendant Tommy Edédin for Disclosure of Brady I nformation
Relevant to Notice of Intent to Seek the Death Penalty [306]

Defendant Tommy Eddin’s Motion for Disclosure of Brady Information Relevant to Notice of
Intent to Seek the Deeth Pendty requests the same type of information discussed in the Tommy
Edelin’s requests for discovery, Section IV (A), supra, and in the Court’s analyss of the Omnibus
Motion for Brady/Giglio evidence discussed supra Section 1V(D). The government has asserted that
al evidence covered by Brady and Giglio has been disclosed to the defendants. The government
further indicates that the scope of the disclosure has been such that the defendants are actudly in a
better position than they would be if the government had merely complied with Rule 16, because the
government attorneys have taken time to go over the evidence with the defense and have attempted to
explain the relevance of the evidence and how some of it will be used at trid. Fed. R. Crim. P. 16. The
only evidence that should be turned over under Brady and Giglio that has not yet been disclosed to the
defendantsis that evidence that if disclosed would place in jeopardy the safety of witnesses or other

persons. Given the finding of dangerousness that this Court has made, see supra Section I1, and given
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the statutory provisons of 18 U.S.C. 8§ 3432, it is clear that said evidence need not be disclosed to the
defendants at thistime. It will be provided to the defendants with enough anticipation for them to use
disculpatory evidence at trid, and for impeachment and other purposes.

Defendant Tommy Eddin’s Motion for Disclosure of Brady Information Relevant to Notice of

Intent to Seek the Degth Penalty is hereby DENIED.

VI.  Motion by Government for Empanding an Anonymous Jury

The Mation by the government for Empaneling an Anonymous Jury is decided on many of the
same grounds as the decision by this Court to delay the production of witness names. See Section
[11(A) supra. The Court has discretion under 18 U.S.C. § 3432 to withhold the names of the
veniremen and witnesses in a capital case if “the court finds by a preponderance of the evidence that
providing the list may jeopardize the life or safety of any person.” The non-capita defendants can not
even claim the protection of this statute, asit gpplies only to capita defendants. See United States v.
Grimes, 142 F.3d 1342, 1347 (11 Cir. 1998), cert. denied, 525 U.S. 1088 (1999) (stating that
where the government announces that the death pendty will not be sought againgt a defendant,
defendant is not entitled to protections of death pendty statutes such as 18 U.S.C. § 3432).

The additiond analysis established in prior casesin the Circuit Court of Appedsfor the Didtrict
of Columbia aso supports the decision of this Court to empane an anonymous jury in this case.
United States v. Edmond, 52 F.3d 1080 (D.C. Cir. 1995), cert. denied, 516 U.S. 998 (1995);
United States v. Wilson, 160 F.3d 732 (D.C. Cir. 1998). The court in Edmond very carefully

established alist of factors that should be considered by digtrict courts when deciding whether an
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anonymous jury should be empanded. The Court will now address those factors. “[T]he court should
not order the empaneling of an anonymous jury without (&) concluding that there is strong reason to
believe the jury needs protection, and (b) taking reasonable precautions to minimize any prgudicia
effects on the defendant and to ensure that his fundamentd rights are protected.” Edmond, 52 F.3d at
1090, citing United States v. Paccione, 949 F.2d 1183, 1192 (2d Cir. 1991), cert. denied, 505
U.S. 1220 (1991).

Thefinding of dangerousnessin Section |1, supra, clearly establishes that there isreason to
believe the jury needs protection. The defendants have shown that they are willing to interfere with the
judicid process. Thefinding of probable cause by the grand jury and the proffers by the government of
other actions taken by the defendants and others acting on their behdf to interfere with the judicia
process and to threaten witnesses indicate that the jury would not be immune to smilar interference and
threets. Thereisavery red concern, related to this case, that the defendants or someone acting on
their bendf will engagein violent activity againgt potentia witnesses or jurors. The Court, cognizant of
the dleged actions of the defendants as part of a drug conspiracy that resorted to violencein
furtherance of the conspiracy, will take measured steps to protect the safety of the participantsin the
judicia process.

The Court fully intends to take whatever precautions possible to minimize the prgudicia effects
on the defendants of having an anonymous jury. The use of a questionnaire in the voir dire process,
aong with extensve questioning of the prospective jurors on their backgrounds, will overcome alarge
number of the defendants concerns. In addition, the Court will be careful to provide aneutra

explanation to the jurors regarding their anonymity and other precautionary measures.
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The Circuit Court of Appedlsfor this Circuit has held that some combination of the following
five factors leads to the conclusion that an anonymousjury is proper. “(1) the defendant’ s involvement
in organized crime, (2) the defendant’ s participation in a group with the capacity to harm jurors, (3) the
defendant’ s past attempts to interfere with the judicia process, (4) the potentid that, if convicted, the
defendant will suffer alengthy incarceration and substantia monetary pendties, and (5) extensve
publicity that could enhance the possibility that jurors names would become public and expose them to
intimidation or harassment.” Edmond, 52 F.3d at 1091, quoting United States v. Ross, 33 F.3d
1507, 1520 (11" Cir. 1994).

In this case, the indictment aleges that the defendants have been involved in alarge-scae drug
conspiracy, and a RICO conspiracy. The organization aleged certainly qudifies as organized crime,
though it may fdl short of theintricacies of the mafia. The incidents aleged in the indictment clearly
show that the aleged conspiracy and its members had the capacity to harm jurors. The defendants are
adleged to have participated in the murder and the attempted murder of witnesses, other crucia
participantsin the judicid process. The defendants’ dleged willingness to interfere with witnesses could
eedly trandae into awillingnessto interfere with jurors.

The fourth factor is clearly present in this case. One of the defendants faces the potential
impogition of the desth pendty, while the other five face life in prison without parole. All of the
defendants a so face subgtantid monetary pendties. Obvioudy the defendants would have an incentive
to influencejurors. Findly, the likdihood for extengve publicity in this caseis great. There has aready
been publicity with regardsto this case, in particular, to defendant Tommy Eddin. This publicity,

however, will palein comparison with the likely publicity that will result from the first desth pendty case
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to gototrid in the Didgrict of Columbiain over forty years. The decision by the Attorney Generd to
seek the death pendity in this case will focus agreeat ded of attention on avariety of issues, including
some of the issues raised by defendant Tommy Eddin in some of his Motions before this Court. The
potentia for media coverage and protestors againgt the death penaty only increases the need for
precautionary measures to be taken to protect the anonymity and safety of the jurors.

Contrary to the arguments of the defendants in this case, the Court need not find that the
defendants have engaged in jury tampering in aprior case. Edmond, 52 F.3d at 1091. The Court may
use the indictment as the basis for its decison to empand an anonymousjury. Id. Theindictment in this
case supports what a combination of the indictment and in camera submissonsdid in Edmond. 1d. at
1091-92. Theindictment in this case establishes the willingness of the defendants to interfere in the
judicid process, aswdl asther ahility to do so, the foundation of the decision of this Court to empane
an anonymous jury. On the basis of the strength of the indictment, the Court does not find it necessary
to request an in camera submission by the government of evidence related to the potential danger to
the jurors.

The defendants are concerned that the use of an anonymous jury will prevent them from being
consdered innocent until proven guilty, asisther right. The Circuit Court of Appedsfor the Didtrict of
Columbia established in Edmond that the repetition of the indruction to the jury that the defendants are
consdered innocent until proven guilty would cure any potentid disadvantage to the defendants. Itis
assumed that jurors will follow ther ingructions, and thiswill help to protect the rights of the

defendants. The Court will further ingruct the jury that juror anonymity is not unusua and that other
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precautions, such asaU.S. Marshd escort, are being taken to ensure afair tria for the government and
the defendants.

The Supreme Court has repestedly held that juries are assumed to follow their ingructions, the
Court revigted this topic most recently in Marshall v. Lonberger 459 U.S. 422 (1983). “[T]he crucid
assumption underlying the system of trid by jury isthat jurieswill follow the ingtructions given them by
thetria judge. Were this not so, it would be pointlessfor atrid court to instruct a jury, and even more
pointless for an appellate court to reverse acrimina conviction because a jury was improperly
ingructed.” Marshall v. Lonberger, 459 U.S. 422, 428 n.6 (1983). Marshall v. Lonberger dso
gtands for the proposition that jurors are presumed to follow their indructions in capital cases. Seeid.
The jurors are presumed capable of following the instructions of this Court on many matters, including
the presumption of innocence of the defendants. Thiswill not change because the jurors will assemble

elsawhere and be escorted to the Court by a United States Marshal.

VIl.  Motion by defendant Tommy Edédlin for Advance Determination of Conspiracy and

Supporting Authority [314]

Defendant Tommy Eddlin, in his request for an advance determination of congpiracy, is
essentialy requesting amini-trid prior to thetrid inthiscase. A demondration of the existence of the
RICO congpiracy and enterprise would require a rendition of the entire case, as every piece of
evidence rdates to the enterprise. The Court does not find that a hearing to determine whether a
conspiracy existed would be proper in a case of this nature. Such a hearing would be lengthy, further

delaying thetrid in this case and placing an unreasonable burden on the government.  Furthermore, the
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hearing that defendant Tommy Edelin requests would jeopardize the safety of cooperating witnesses
and other persons.

The case law of this Circuit upholds the practice of deferring the determination of a defense
moation if that motion requires a pretrid “deciding [of] issues of fact that are inevitably bound up with
evidence about the dleged offenseitsdf.” United States v. Wilson, 26 F.3d 142, 159 (D.C. Cir.
1994), cert. denied, 514 U.S. 1051 (1995). Moreto the point of defendant Tommy Eddin’s Motion,
the D.C. Circuit Court of Appeds has held that the pretria determination of a conspiracy, in order to
decide whether the statements of co-conspirators could be admissible &t tria as an exception to the
hearsay rule, is unnecessary. “Asa practica matter, to avoid what otherwise would become a separate
tria on the issue of admissihility, the court may admit declarations of co-conspirators * subject to
connection[.]’” See United States v. Gantt, 617 F.2d 831, 845 (D.C. Cir. 1980). To admit the
statements of co-conspirators, the government need only prove by a preponderance of the evidence
that a conspiracy existed between the defendant and the declarant and that the statement was madein
furtherance of the conspiracy. United States v. Beckham, 968 F.2d 47, 51-52 (D.C. Cir. 1992)
(citing Bourjaily v. United States, 483 U.S. 171, 175 (1987)). A hearing to make an advance
determination of conspiracy is unnecessary for the Court’ s determination by a preponderance of the
evidence that a conspiracy existed.

Defendant Tommy Eddin’s request for an advance determination of conspiracy is hereby

DENIED.

VIIlI. Motion by defendant Earl Edélin to Supress Tangible Evidence [295]
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After congderation of the Motion filed by defendant Earl Edelin and the Opposition filed by the
government, the Court finds that there was probable cause to support the three search warrants
defendant Earl Eddlin contends are deficient. The affidavits do establish probable cause sufficient to
support the warrants. The affidavits in this case meet the test established in Illinois v. Gates, 462 U.S.
213 (1983). The Supreme Court has held that the test for determining if an informant-based affidavit
establishes probable causeis

“whether, given dl the circumsiances set forth in the affidavit before him, induding the *veracity’

and ‘basis of knowledge of persons supplying hearsay information, there is afair probability

that contraband or evidence of acrime will be found in a particular place.” 1d. at 230.

That test has been met in this case. The Circuit Court of Appedsfor the Digtrict of Columbia
has determined that courts should look to avariety of factors, such as whether the informants have
proven “credible in other ingtances,” United States v. Laws, 808 F.2d 92, 100 (D.C. Cir. 1986), and
whether there is corroboration of the facts by the police. Illinoisv. Gates, 462 U.S. at 241-42;
United States v. Vaughn, 830 F.2d 1185, 1187 (D.C. Cir. 1987). Other courts have held that the
trid court must examine the facts included in the supporting affidavits in a practical, commonsense
fashion, and that the court should accord “consderable deference” to a magistrate’ s determination of
probable cause. United Satesv. Feliz, 182 F.3d 82, 85 (1% Cir. 1999).

The informants used for the affidavits were reliable, they had previoudy provided reliable
information about narcotics and firearms offenses, and the information provided on previous occasions
had never proved inaccurate. These were “trustworthy individual[s] who h&[ve] worked with the police
and consgtently provided accurate information.” United States v. Watts, 540 F.2d 1093, 1098 (D.C.

Cir. 1976).
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In determining whether the information used to support the affidavits was Sde in the eyes of the
law, it isnecessary to look at other cases with smilar charges and see what other courts have
determined to be “stal€’ in an ongoing congpiracy to distribute drugs. Other courts have determined
that when the evidence sought is of atype that would be maintained after the crimina activity ceased,
then older information can gtill be considered reliable when used to obtain a search warrant. See
United Sates v. Rowell, 903 F.2d 899, 903 (2" Cir. 1990) (finding eighteen month old information
reliable because evidence related to a drug digtribution business); United States v. LaMorte, 744
F.Supp. 573, 575 (S.D.N.Y. 1990) (holding three and one-half years not too distant where evidence
sought was of amassive crimind enterprise and was of atype that would be maintained long after
crimind activity ceased); United States v. Glass Menagerie, Inc., 721 F. Supp. 54, 58-59 (S.D.N.Y.
1989) (determining that two and one-haf year old information was reliable when evidence sought was
of anarcotics pargpherndia manufacturing business). Furthermore, the affidavit submitted to support
the warrant for the search of the Recreation Center included updated information corroborating the less
recent evidence of narcotics trafficking. See United States v. Butler, 102 F.3d 1191, 1198 (11™ Cir.
1997) (finding information two years old not stae when additiond information updated and
substantiated older information).

The government’s showing of the riahility of the informants, included in the affidavits, and the
case law indicating that the information was not legaly stae, supports this Court’s decison. Defendant

Earl Eddin’s Motion to Supress Tangible Evidence is hereby DENIED.

IX. Presentation of the Prosecution’s Case-in-chief

39



A. Motion by Government to Recall Witnesses During its Case-in-chief

The government’s Motion to Recall Witnesses During its Case-in-chief seemsto be the best
way of providing aclear and orderly trid for the defendants and the prosecution. In order to aid the
jury’s understanding of the evidence, it is preferable that the evidence be presented in chronological
order. While this necessitates that witnesses be recalled during the case-in-chief, there does not appear
to be any detrimenta effect on the defendants, indeed, it will be beneficid for the defendantsiif the jury
has a greater understanding of the case and the evidence presented by the government.

The Court, therefore, exercisesits discretion, pursuant to Federal Rule of Evidence 611(a) to
permit the government to present its case in chronologica order. Thiswill dlow witnessesto testify
about specific incidents, and then be recalled to testify about other specific incidents that may have
occurred at alater date. If each event is presented by the government to the jury in chronologica
order, dong with the supporting evidence, it will be easier for the jury to understand the case as a
whole,

Other courts hearing cases involving complex conspiracies or activities occurring over along
period of time have approved of the practice of recalling witnesses to testify to discrete incidents. See
United Satesv. Del.una, 763 F.2d 897 (8" Cir.) cert. denied, 474 U.S. 980 (1985); United States
v. Butera, 677 F.2d 1376, 1381 (11" Cir. 1982), cert. denied, 459 U.S. 1108 (1983); United
States v. Jackson, 549 F.2d 517, 528-29 (8™ Cir.), cert. denied, 430 U.S. 985 (1977). TheD.C.
Circuit Court of Appedls has recognized the legitimacy of asmilar practicein United States v.

Graham, 83 F.3d 1466, 1474-75 (D.C. Cir 1996), cert. denied, 519 U.S. 1132 (1997).
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Therefore, because Federa Rule of Evidence 611(a) authorizes the Court to control the order
of interrogation and the presentation of evidence in order to ascertain the truth, avoid inefficient waste
of court time, and protect witnesses from harassment, the Court hereby GRANTS the government’s

Motion to Recal Witnesses During its Case-in-chief.

B. Motion by defendant Tommy Edelin to Order the Government to
Declarethe Presentation Order of its Case-in-chief before Voir Dire
[315-2]
The government, in its Motion to Recal Witnesses, has made it clear that it plansto present its
Case-in-chief in chronological order, the Court has granted the government’s Motion. The Motion by
defendant Tommy Edelin istherefore DENIED. Further disclosure by the government regarding its

presentation of its case-in-chief is not required.

X. Other Discovery Motions
A. Motion by defendant Tommy Eddin for Fifth and Sixth Amendment
Notice [301-2]

The evidence requested by defendant Tommy Eddin in thisMotion is subgtantialy smilar to the
evidence requested by defendant Tommy Eddin in other motions. The assurances of the government
that the requirements of the law will be complied with in connection with the disclosure of information to
defendant Tommy Eddin are sufficient for this Court, barring some indication by defendant Tommy

Eddin that the government is not fulfilling its obligations under the Condtitution, Statute, the cases cited in
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this opinion, and the orders of this Court. Disclosure of certain materids is obvioudy more limited, due
to the nature of the offenses aleged, the finding of dangerousness by this Court, supported by the
probable cause determination of the grand jury in the indictment and proffers of additional evidence by
the government. Thislimitation on disclosure is congstent with the Fifth and Sixth Amendments to the
Condtitution.

Defendant Tommy Eddin’s Maotion is DENIED.

B. Motion by defendant Tommy Edelin for Government Agentsto Retain
Rough Notes [303]
ThisMation is hereby DENIED. The government has dready requested that al agents

preserve their rough notesin this case.

C. Motion by defendant Tommy Edelin for Notice of Government’s
I ntention to Use Residual Hear say Exception Under Rule 807 [307]
Defendant Tommy Eddin’s Motion for Notice of Government’s Intention to Use Residua
Hearsay Exception Under Rule 807 of the Federd Rules of Evidenceis hereby DENIED. The
government and defendant Tommy Edelin have traded notice that each will be obligated to follow the
requirements of Federa Rule of Evidence 807, the Court does not need to take any action with regards

to thisMation.
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D. Motion by defendant Marwin Modey for Disclosure Pursuant to Rules
404(b) and 609 of the Federal Rules of Evidence [279-1], joined by
defendant Earl Edelin [297-1]; Motion by defendant Bryan Bostick for
Disclosure of Government’s I ntention to Introduce Rule 404(b)
Evidenceat Trial [283]

The government in this case represents that there is no 404(b) evidence asto Mr. Modey.
Defendant Modey nevertheess requests disclosure of any other crimes evidence involving his co-
defendants or co-conspirators. Federa Rule of Evidence 404(b) does not provide for the disclosure of
other crimes evidence with regards to anyone other than the “accused.” FED. R. EVID. 404(B). Evenif
Maodey did have standing to request this information, the definition of “ other crimes evidence” is murky
in aRICO and drug distribution conspiracy case. Evidence of other crimes related to the RICO
enterprise and drug congpiracy charged does not come within the definition of Rule 404(b). Rather,
evidence of crimina wrongdoing that does not relate to specific dates or incidents charged in the
indictment could be independently admissible as direct proof of the charged offenses. Thisistrueif the
evidenceis of actswhich are “inextricably intertwined” with acharged crime. United States v. Badru,
97 F.3d 1471, 1474-75(D.C. Cir. 1996), cert. denied, 520 U.S. 1213 (1997); United States v.
Allen, 960 F.2d 1055, 1058 (D.C. Cir.), cert. denied, 506 U.S. 881 (1992). In acase such asthis
one where the crime charged is a congpiracy, then Rule 404(b) may not apply because the * other
crimes evidence” ismay be direct evidence of the conspiracy itsdf. See Badru, 97 F.3d at 1475 (“In
cases where the incident offered is a part of the conspiracy aleged in the indictment, the evidenceis

admissible under Rule 404(b) becauseit isnot an ‘other’ crime.”); United States v. Thai, 29 F.3d
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785, 812-13 (2d Cir.) (finding that evidence of uncharged crimes admitted in RICO trial was not
404(b) evidence because it was independently admissible as crimes in furtherance of the RICO
conspiracy), cert. denied, 513 U.S. 977 (1994). Drug dealing is not considered as a separate
crimind activity, instead, dedling is considered part of the conspiracy that defendant Modey is charged
with, dthough it is not listed separatdly in the indictment as an overt act. The government has informed
the Court and the defendants that if any of the evidence the government intends to dlicit fdls outsde the
parameters of evidence of the conspiracy, the government will raise the matter preliminarily at trid.
The andys's above applies to defendants Modey’ s and Bostick’s Motion for Rule 404(b)
Evidence. For the above reasons, defendant Bostick’s Motion is hereby DENIED. Earl Eddlin’'s
request for 404(b) evidenceis Smilarly DENIED. The government asserts that dl Federa Crimind
Procedure Rule 609 evidence has been disclosed. Defendants Modey and Earl Eddlin requests for

Rule 609 evidence are DENIED.

E. Motion by defendant Tommy Eddin to Compel Attorney for the
Government to Disclose Evidence Favor able to the Defendant [312]
ThisMation is hereby DENIED in accordance with the anadlysis given in Section IV (A), supra,

in agmilar mation filed by this defendant.



F. Motion by defendant Tommy Edelin to Compel Disclosur e of Evidence
Subject to Suppression under the Federal Rules of Criminal Procedure
12 (b)(3) [313]
The Motion of the defendant is hereby DENIED. The government has represented that Rule
12(d)(2) has dready been complied with, therefore the Motion regarding evidence subject to

suppresson under Fed. R. Crim. P. 12(b)(3) is moot.

G. Motion by defendant Tommy Edelin for an Exhibit List [315-1]
Defendant Tommy Eddin’s Motion for an Exhibit List is DENIED. Information regarding
various witnesses will be provided on the Thursday prior to the testimony of each witness, the
government will provide the Jencks/Giglio materids at that time. Thiswill asss the defendantsin
knowing what to bring to court the following week. Further disclosures with regards to an exhibit list

are not required.

XI.  Adoption of Mations of Co-Defendants
A. Defendant Earl Eddin’sMotion to Adopt the M otions of Co-
Defendants [297-1]
Defendant Earl Eddin’s Motion to adopt the Motions of defendant Marwin Modey, for
Disclosure Pursuant to Rule 404(b) and 609 of the Federal Rules of Evidence and of defendant Shelton

Marbury, for his Omnibus Mation for Production of Brady/Giglio Materidsis hereby GRANTED.
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The two motions joined by defendant Earl Edelin are discussed supra Sections X(D) and IV(D), both

motions were DENIED by the Couirt.

B. Defendant Earl Edelin’sMotion to Join Defendant M osley’s Opposition

to Empanding an Anonymous Jury, to Providing the United States
Marshal’s Service Escort and to Delaying Release of Witness Names|
], Defendant Bryan Bostick’s M otion to Join and Adopt Co-defendant
Tommy Eddin’sMotion for Disclosure of Confidential Informants,
Motion for Production of Pretrial Statements of Persons Who Will Not
be Called asWitnesses at Trial, Motion for Disclosure of Statements of
Co-Defendants and Co-conspirators, Motion for Notice of
Government’s I ntent to Introduce Statements Under the Residual
Hearsay Rule, and Mation for Pretrial Deter mination of Existence of
Conspiracy [344-1], Defendant Bryan Bostick’s M otion to Join and
Adopt Co-defendant Marbury’s Mation for Disclosure of Brady/Giglio
Materials[282-1]

These Mations to Join Motions by Co-defendants are hereby GRANTED. The underlying

motions the defendants sought to join were DENIED in the analys's provided above. See supra

Sections VI, 111(D), 111(C), I1I(E), X(C), VII, and IV/(D), respectively.
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C. Defendant Bryan Bostick’s Motion to Join and Adopt Co-Defendant
Earl Edelin’sMotion to Reconsider Motion for Discovery [194-1]
This Mation by defendant Bostick is hereby DENIED. Earl Eddin’s Motion to Reconsder

Motion for Discovery was denied by an Order of this Court on January 24, 2000.

D. Defendant Tommy Eddin’s Motion to Adopt, Join and Conform
Motions [357-1]

Defendant Tommy Eddin’s Mation is hereby GRANTED, but only to the extent thet he
requests to adopt, join and conform to specific motions by co-defendants. Those motions are as
follows Mawin Maodey’s Mation in Oppostion to Empanding an Anonymous Jury, Mation for
Disclosure of Rule 404(B) Evidence, and Motion for Disclosure of Exculpatory Evidence.

Insofar as defendant Tommy Eddlin’s attorneys mistakenly included the names of Motions that
had not been filed by any defendant other than defendant Tommy Edelin himsdlf in this case, such asthe
Motion for Pretrid Determination of the Admissibility of Tepe Recorded Conversations, the Motion for
Preliminary Determination of Conspiracy and Pretrid Ruling on the Admissibility of Co-conspirators
Statements Pursuant to Federal Rule of Evidence 801(d)(2)(E), and the Motion for Pretrid Disclosure
of Jencks Act, Giglio and Roviaro Information, these motions are not joined. This Court will not
determine which of the other motions the Motion to Adopt, Join and Conform referred to when it
mentions *any motion to suppress. . . evidence.. . .. ” and “[@ny additiona pretrid motionsfiled on
behdf of [co-defendants] which do not seek relief inconsstent with relief dready sought [by defendant

Tommy Eddin].” The Court requested in open court a clarification of this Motion by the defense
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attorneys for defendant Tommy Eddin, and the attorneys indicated that they only sought to join the
motions that were pecificaly named. Therefore, the Motion is DENIED to the extent thet it refers
ambiguoudy to motionsfiled by co-defendants.

The underlying Mations defendant Tommy Eddlin sought to join were DENIED by this Court,

supra Sections VI, X(D), and IV(D).

XIl.  Conclusion

The Court has established that further discovery is unwarranted, aside from the anticipated
disclosures by the government of materias that have been withheld because of concerns with the safety
of witnesses, informants, or other persons. The government has indicated that it will comply with its
discovery obligations under Brady and Rule 16 of the Federdl Rules of Crimina Procedure, to the
extent that thisinformation has not been previoudy disclosed. The government’s Mation to delay the
production of witness names has been granted, due to the finding of dangerousness of the defendants.
Findly, the Court has determined that an anonymous jury is warranted, given the circumstances of this
ca. A separate order shal issue with detalls regarding the manner of maintaining the anonymity of the
jurors.

SO ORDERED.

Royce C. Lamberth
United States Didtrict Judge

Date:
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